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SECTION 8: INTEFUATA ACCESS CHARGES AND BILLINGS 

interLATA Access ‘_n Charges 

~~ 

Q: AT&T PLACES GREAT 

UTEX 
139 

WE I GH T 

Does UTEX subscribe to dedicated transport 
access facilities or dedicated transport UNE 
facilities for purposes of the operation of 
Attachment 11 NIA 4 1.3 and Attachment 11 
ITR 3 1.4? 

ON A PART OF THE WORDING IN 

ATTACHMENTII N I A ’  $1 .3  TO JUSTIFY ITS POS~TION THAT UTEX IS 

RESPONSIBLE FOR ACCESS CHARGES UNDER THE ICA. DOES THIS PROVISION 

APPLY TO UTEX? 

A :  No. First, UTEX has not subscribed to ”dedicated transport access facilities” or 

“dedicated transport UNE facilities“ to provision any trunk groups, and subscription to AT&T 

UNE 01- access facilities is a condition precedent to application of those provisions. Second the 

interconnection architecture that both parties agreed to use and inipleinented is not the type 

addressed by this section. UTEX lias separate trunking to AT&T‘ access and local tandems. 

’Third, 4 1.3 relates to an optional interconnection architecture (whichl again, we have not 

ijiipIeinented). I t  does not say access applies to any  pai-ticulat- ti-aftic. I t  merely provides that 

i-ei-cise of the option cannot operate I O  deprii>e ;ITS-T of’ 2 1 1 ~  ~ C C C S S  chnrges li) \vlijcli i i  ~ o u l d  

otj~ei-wse be due. Fourth, ATLCrT‘ in~ei-pi-e~a~ion iundamentnlly ignol-es the hisror~~ and putpose 

c.l ihc phrase they quotc. I address thc fburth point under DPL Itenis 7 1-83, 

(2 : U 0 E S UT EX U S E A 1’s. 1’- 1’13 O\’ I D ED D ED I C A 1’ E 1) TK A 8 S PO l i l ‘  17.4 C I LIT I E S 

(.AC:CESS OR UNE) FOR ISTERCONNECTIOS ANJ.\\.‘13ERE IN TEXAS? 
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I 

A: No. Instead, UTEX interconnects with AT&T at a collocation site or - in one iiistance - 
, ,  

I ,  

using meet-point facilitie~.'~ Hence NIA 5 1.3 does not apply on its face, because the entire 

provision is dependent on 

Q: ATTACHhlENT 

use of AT&T dedicated transport facilities. 

11 NIA 5 1.3 DESCRIBES A SPECIFIC INTERCONNECTION 
! 

ARCHITECTURE. DOES UTEX USE THAT ARCHITECTURE ANYWHERE IN 

TEXAS? 

A: No. The Parties ageed to use - strangely enough - the interconnection architecture 

SWBT tried to have the PUC impose i n  the oiiginal Mega-Arbitration. UTEX did not implement 

the NIA 5 1.3 option anywhere in Texas. The trunk designations used by the parties demonstrate 

that this is so. The application of N l A  $ 1.3 would be manifested in a combined INTRALATA / 

INTERLATA trunk group. This type of  mixed use trunk is pictorially represented in the ICA, 

with notes that indicate how the trunks would be coded, on Appendix ITR, page 6 of 9 of the 

ITR. The picture and legend are reproduced below: 

. I ,  
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SINGLE RATE AREA - COMBINED SWBT LOCAUACCESS TANDEM 
INTERCONNECTED WITH CLEC LOCAUACCESS TANDEM 

(WITH SOME DIRECT END OFFICE TRUNKING) 

I 

SW ET 
LOCAL/ 
ACCESS 
TANDEM ,, 

LOCAL/ 
ACCESS 
TANDEM 

TRAFFIC USElMODlFlER 
1. TEJ 
2. TOCRJ 
3. D0800J 
4. DDBOOJ 
5. ITJ 
6. ITJ 
7. ITJ 
8. ITJ 
9 ESJ 

DESCRIPTION 
LOCAL, INTRALATA & INTERLATA (SS7 SIGNALING) -2-WAY 
MASS CALLING (MF SIGNALING) 
INTRALATA 800 (MAXIMIZER SOO)(SS7 SIGNALING)# 
INTRALATA 800 (SS7 SIGNALING)% 
LOCAL. INTRALATA and INTERLATA (557 SIGNALING) 
LOCAL, INTRALATA and INTERLATA (557 SIGNALING) 
INTRALATA and INTERLATA (SS7 SIGNALING) 
INTRALATA and INTERLATA (MF SIGNALING)@ 
EMERGENCY SERVICE (MF SIGNALING) 

# Required if SWBT does not perform the database query for CLEC 
Yo Requtred i f  CLEC does not perform the database query for SWBT 
@ Required at the Dallas 4ESS switch onlyfor l O X X X X #  cut through and 

Feature Group B over D 
Note W h e n  Local, IL & LD traffic IS combined on the s a m e  truck group the Traffic Use Code 

will be ITJ  -. 
- 

; hc notes Jt the bortoin 01 thc. aycnda sIio\j that \\ 1 7 ~ 1 1  rhc 2 1 4 b 1 -3 option I S  taken. the 
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precondition to accepting and turning up any interconnection trunk are contained in Exhibits 

listed at the end of this section. Carehl study will show that UTEX has consistently asked for 

ISDN Interconnection and for B-link Signaling (which have been ignored by AT&T), but this 

aside, these trunk forecasts show that the "traffic use codes/modifier" code ITJ is not present in 

' .  

any of them. Simply put, UTEX has never interconnected with AT&T nor have we ever 

attempted to interconnect using a combined INTRALATA/INTERLATA or a combined 

LOCAL/ INTRALATA'INTERLATA trunk. NIA ,C 1.3 has no application to the parties' actual 
. I ,  

interconnection architecture. 

Q: DOES ATTACHMENT 1 1  NIA EVEN PURPORT TO AUTHORIZE AT&T TO 

RECOVER ACCESS CHARGES FROM UTEX? 

A: Yo. NIA I .?I pertains to physical interconnection and routing and is not an inter-carrier 

compensation rating or billing process provision. Section I .3 does not say access applies to any 

particular traffic type, and merely indicates that interconnection facilities may be used to carry 

mixed jurisdictional traffic but such mixed use cannot be a way to avoid any access charges that 

may be due on traffic under the inter-carrier compcnsatioii ternis i n  Attachment 12. Attachment 

13 I xnfeiiis i-ating and b111111~. not 2Attachment 1 1 . Unless Attachment 12 authorizes InterLATA 

:iccess charges to be billed. then the condition set out in NIA 8 1 .3  never comes in  t o  play 
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ICA; and 
(c) ultimately terminated to Enhanced Service Providers (as that tenn is defined in 
the ICA)? 
If answer to AT&T DPL No. 10 above is "Yes", is UTEX responsible for providing 
AT&T with data to'facilitate AT&T' billing appropriate intercarrier compensation 
on all these calls? 

Is it proper for AT&T to bill UTEX interLATA access charges on calls that are: 
(a) originated in TDM format on the PSTN; 
(b) routed by UTEX over local interconnection trunks acquired out of the Parties 

(c) ultimately temiinated to end users who were not customers of UTEX? 
If answer to AT&T DPL No. 12 above is "Yes", is UTEX responsible for providing 
AT&T with data to facilitate AT&T' billing appropriate intercairier compensation 
on all these calls? 
What amount does UTEX owe AT&T for traffic terminated to AT&T' network as 
described in AT&T DPL Nos. 10 and 12? 
Does the phrase "interLATA traffic" as used in Attachment 11 NIA 3 1.3, 
Appendix NIM 4 1.6, Appendix 1TR $ 9  1 .O and 1.4 and Attachment 12 
Compensation 3 6.1 peitaiii to traffic sent or received as part of an  interLATA 
service as defined in $ 153(21) of the Communications Act? 

ICA; and , 8 , ,  

Is the traffic AT&T asserts is "interLATA traffic" originated by or does it 
terminate to a UTEX exchange service customer? 
Does the traffic AT&T asserts is "interLATA traffic" flow from or terminate to a 
UTEX customer that has a presence in the same LATA as the calling or called 
ATGIT custoiner? 
If the alleged -3nterLATA" traffic is subject to access charges, does IJTEX have 
any responsibility for access charges in those circu~iistances \\!here i t  is not the 
subscriber's IXC and is a joint access provider'! 
Foi- \~liolcsalc billing and compensation pui-poses. does the cui-I-CIII ICA eii\~ision 
the l~ossibility ol'"Intei-LATA charges" 10 [JTEX for 3nv trafjic to o r  fioin an ESP 

_ _  ~~ 

01 '  ISP'? 

I f  access charges are due, should intrastate 01- interstate charges npply'? 
-_ ___.~ ~ ~ 

~~ ___- S? 
. -- 
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I A: No. Several of these DPL Items relate to ATGrT' direct claims. Nonetheless, some of our 

2 

3 

4 Q: IS UTEX A LOCAL EXCHANGE CARRIER? 

factual assertions that relate to other of the DPL Items are also relevant to AT&T' direct claims. 

But we will focus on AT&T' direct case in our rebuttal. 

5 4: Yes. UTEX is an LEC.'* That is all we do. We do not provide Telephone Toll Service49 

6 

? 

S 

9 

as  defined in the Act to any customer as part of IGI-POP. IGI-POP is a Telephone Exchange 

Service" as defined in the Act because i t  meets the definition of lj 153( 16)(B). We purposefully 

deslgned j t  to be telephone exchange service rather than exchange access,s1 which is the other 

function of the two functions that LECs exclusively provide." UTEX has never sent an exchange 

"[ 3 153(26) Local exchange canier.--The term 'local exchange cai~ier '  means any person 
rhat is engaged in the pr-o\kion of telephone exchange service or exchange access. Such term 
does not include a person insofar as such person is engaged in the provision of a commercial 
mobile service under sectjon 332(c), except to the extent that the Coin~nission finds that such 
service should be included in  the definition of such tenn. 

[ 9 1 53] (  148) Telephone toll sei-vice.--Tlie tenn 'telephone toll service' means telephone 
service between stations in diffei-ent exchange areas for which there is made a separate charge 
not included in contracts with subscribers for exchange service." This statutory definition is 
Iiicoipoi-ated Into the ICA under GTC 9 53.1. 

"[ 4 153](47) Teleplione exchange service.--The term 'telephone exchange service' means 
( A  j SCIYICC' \ ~ ~ i t l i i n  :i tclcphonc ~xcl ia i ige.  or \vithin ;I connected system of' telephone exchanges 

i t  h i  11 the s am c e l  cli2 nge 3 I-ea o p ci-lit et1 to fum i sli t o  s ubscl-i b crs i l i t  cl-coiiim ~ u n i  cat i ng service of 
the character oi-diiia~-i!y fui-iiis!icil by R single exchaiige. and which is cove,red b y  the exchange 
sei-v~ce charge. or (B)  coiiipai~able sei-vice pi-ovided tlirougli a system 01' switches, transmission 
cqui~~iiieiit. 01- other facilities ( o r  combination thei-enl) b y  which a suhsci-ibei- can originate and 
t cm~inrrte ;I t e l r~ i~ i i i i i iunIc ;~ l ic~i i~  s c m  ice..' 

4h 

rt c j  

i i  i 

-, 1 "[ S 1 i7]( 16) E . S C ~ L ~ I I ~ C .  ;i  s.--Tlie temi 'excl1ange access' iiie3ns the offering of access 
to telephone e.;changr sc ' i - \~i ie~ OI-  f.;1cilities I b i -  the pui-p(;st' (11' the cir-igination 01- termination of 
releplmiie t o l l  sei-\ i ces."  

~.i11tiel- the C ' ~ ~ r n i i i u i i i ~ n t i ~ ~ i i ~  .Act. tliei-e are only  ni:o kinds of services that LECs provide 
i:i t h e ~ l .  C;IIIXIJ! :is ;I Losnl I~.ri'hany Cni-riel-. Ever!, LEC s m ~ i c e  IXUST be. and can o171y be? one 
of.  tlicsc s e ~ ~ ~ i c c s .  For example: an 
i,I!C' is niso ai1 !XC 11' I: p i x ) \  I ~ ! ~ Y  "~c lcphi~nc  to11 sc'i-\.i~c" :I> cieiincd i n  $ 153(43). A11 LEC can 
~ I - o \  ~ d c  cnlia:ncc.d 311d,oi- ~n! ;~ i -mat~on s c ~ - \ ' ~ s c s  ( \3 , I i i . n  I I  docs so i t  Is acting ;is a11 ESP) and i t  can 
l lse 313 j~?~tsi.i'~,~liiecii(!jl ; i~ -~ -~ i i~emei -~ t  io  do  so.  S O  lo112 ils i t  i s  cofj-eniig !elecommunicatio~is 

000123 

;> 

o hlnt ls .  LEC's c x i .  o i  COUI-SC.  j iroviclc o~lici- non 
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access bill even though we have a separate set of tariffed access terms in our federal tariff, and a 

state access price list. UTEX does not provide information service or enhanced service. That role 

is filled by one of our affiliates. 

AT&T' complaint never states a position 011 whether UTEX's service to ISPs is 

"telephone exchange service'' or is instead -'exchange access." But it does not matter which of 

the two possible theones is used, however, because AT&T caqnot charge UTEX exchange 

access charges under either of them. 

Q: ASSUME FOR JUST A h1OMENT THAT. CONTRARY TO WHAT YOU SAY 

ABOVE, THE SERVICE UTEX PROVIDES TO lSPs IS "EXCHANGE ACCESS." IF 

THAT WERE THE CASE, WOULD UTEX BE RESPONSIBLE FOR T H E  PORTION OF 

THE ACCESS SERVICE JOINTLY PROVIDED BY AT&T? 

A: No. AT&T is attempting to collect access charges from UTEX for traffic that AT&T 

deems to be IinterLATA" i n  nature in derogation of UTEX's position that it is "no 

compensation" ESPiISP traffic.j3 Even if one accepts orpendo that this traffic is subject to 

exchange access charges. the ICA cannot be read to authorize the I-esult sought by AT&T. This is 

e\ ident fi.0111 both the plain mcaning of the teniis of thc ICA as wcll as its forniati\,c history and 

I 
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Declaratory Rzi1ing.j' ATgLT' attempt to recover access charges fiom UTEX is precluded by the 

terms of the ICA and the FCC's decision. 

AT&T' position is that UTEX's are not ISPs and their traffic is not 

erlhanced/~nformation senice traffic.56 UTEX vigorously disagrees with this assertion and 

AT&T' right to litigate the question. That issue is addressed elsewhere, however. The point I 

want to make here IS that even if AT&T is correct that UTEX's customers are not ISPs UTEX 

still cannot be held liable f o ~  access. The reason is that if these customers are not ISPs then they 

must be IXCs." Under the FCC's rules only lXCs are subject to access charges. See 47 C.F.R. 3 

. 

Order, I n  the .A4frltcr of Pc[ilion .lor Declarutoiv Ruling that A T&T's Phone-to-Phone IP 
Teleplioi7y Services are E ~ c i n p ~  ,fi.oiri .4ccess Charges. WC Docket No. 02-361 , FCC 04-97, 19 
FCC Rcd 7457; 2004 FCC LEXIS 2030 (rel. April 21, 2004) ("AT&T Declaratoiv Ruling"). The 
traffic for which ATSrT seeks to recover access ffoni UTEX is not "IP in the Middle" traffic, 
since UTEX's customers are not lXCs arid each one represents that the traffic they send to 
CTEX does not fit within the type of service set out in 7 1 of the AT&TDeclaratoiy Ruling and 
therefore, access does iiot apply to the traffic at all. Under the AT&T Decluratoiy Ruling, UTEX 
still can not be held responsible under note 92 to that decision: "We note that, pursuant to section 
69.5(b) of OUI- rules. access charges are to be assessed on interexchange caniers. 47 C.F.R. 
69.5(b). To the extent tei-iiiinating LECs seek application of access charges, these charges should 
h e  assessed against I n t e i ~ x c l i a n ~ e  cnn-iers and  not against any  inteiniediate LECs that may hand 
off the 11-aflic i o  ihe i~' i~ii i in;~ting L-ECs, unless the terms of ~ i n y  rele\mt contracts or tariffs 
pi-o\:!de otlienvlsc.." T;ic i - c a m r  i s  tha t  \ !TI3  and  A'r&I' iirc eiiygetl in  the joint provision of 
exchange access. anti undci- the 1C.4 each LEC must independently hill the access customer - not 

,4T&7' has no1 nssci-~ccl 111 this case that  UTES is an IXC or in an): way providing 
telephone t o l l  sei-\ ICC a n d  I \  tIie~-eJiw I - e S ] J ~ m ~ b l e  as i t n  ISC ror tlic access chal-ges AT&T claims 
x e  due. The questioii  con^^^^ I)> the hiatus 01' UTES'S cuslomers a n d  \vIietliei- UTES - acting as 
:ii; LEC' -- snmelic~\v o\ \  c.4 I T X l -  ~ c ~ c e s s  cIi:i~-g_es \i:Iic"n thr t ~ 4 . 0  LEC.: jointly provide exchange 

S4 

ihe ~ d i c r  LEC'. 
', 
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1 

2 

69.5. Under the ICA,js when UTEX and AT&T jointly collaborate to handle IXC traffic (e.g., 

when neither LEC is providing telephone toll service, but both are providing exchange access 

3 service) then neither LEC is responsible to the other for any access that is due. Instead, each LEC 

4 individually bills the IXC and only the IXC is liabIe.jg There is no provision in the ICA that 

5 allows AT&T to send an access bill to UTEX for third party IXC traffic. If the traffic in issue is 

b "exchange access" traffic: then UTEX is not liable to AT&T for payment of AT&T' portion of 

7 the jointly provided access service i t  provides. 

See, e.g.: Attachment 1 I NIA 9 2.2 and Attachment 12 4 6.5: 
[Attachment 1 1  NIA 81 2.2 Access Toll Connecting Traffic: Access Toll 
Connecting Traffic will be transported between the SWBT access tandem and 
CLEC over a "meet point" trunk group separate from local, intraLATA toll, and 
interLATA toll trunk goup .  This trunk group will be established for the 
transniission and routing of Exchange Access traffic between CLEC's end users 
and interexcliange can-iers via a SWBT access tandem. When SWBT has more 
than one access tandem within an exchange, CLEC may utilize a single "meet 
point" access toll connecting trunk group to one SWBT access tandem within the 
exchange. This trunk group will be set up as two-way and will utilize S S 7  
protocol signaling or ISDN PRI signaling. Traffic destined to and from multiple 
interexchange can-iei-s (IXCs) can be coinbined 013 this trunk group. This 
arrangement i s  subject to tlie timeframes referenced in Section 1 .O. Further, if 
SWBT's tandem is not ISDN equipped, CLEC may, upon its election. receive 
such traffic froin a SWBT End Office utilizing ISDN PRI signaling. 
(~~t tachmeni  ! 2 C'o~iiprnsatjo~i $3 6.5 Initially, billing to i~irel-escl~ai~ge carriers for 
the S\\-itched Acccss Sei-\.ices jointly pro~idcd by the p:irties \:ia the MPB 
n1i-angemeni \ \ . i l l  he ording to the multiple bill single tar i f f  nicthod. As 
described i n  the r\lEC,-.\B document each Pa11): \vi11 rcntlci- n bill in accordance 
\\,it11 its [ariff for its  orti ti on of tlie sorvicc. Each Part!; \vi11 bill its own network 
access service I-atcs t o  the ILC. The residual ~ l l ~ ~ l ~ ~ ~ ~ l l l 7 ~ ~ ~ l O J ~  charge (RIC), jf any, 
i\,111 bc billcd b y  tlic I':ii~y pix~vidiiig tlie End Office iunctlon. H~\ve \ ,e r .  For ISDN 
I n t e rc onn ect 1 o 11. S \ii B 1- \i' I 1 I b i  I I for T ~ i n d  em S \vi t cli I17 g. TI-a I 1 s po 1-1 and  E 11 d Office 
S\vliching a i - ~ d  ~ 3 1 1  remit C'L-EC's porLion to CLEC 2s drsci-ibetl i n  .Attr+climent 
_ _  '5. 

.,-\c.cc.~.< c l i a r ~ e s  I\ cvc d;.% L,Iopcd IO addiws n sitiiaticiii 111 i\.liich 11iIee cai-riers 

'R 

:y~>icalI ! .~ [he origiila[iiig 

LEC. ihi '  IXC. and ilic ici~iniiiaiilig I.l:i - coilaboi-a[c 10 coiiiplziC~ ;I I o ~ i ~ - t l i ~ i ; i ~ ~ c ~ .  call. .As ii p m a l  iiiaftrr: in thr 

e,s WI-\.ICS." First Ri-poi-~ : : i d  Oi-dci-. l i ~ i j ) l [ , t i i [ , i ~ / [ t i i ~ i i  of rlw Locwl 
t / ; i i j l l . \  , i i !  0/'1YYfi. ('C- 1)ircl;ct Si.)> c l h - O X  ai1ii '?!-I 85. I C C  ?6-325.  1 1  

. . iczj \  c ] ~ ~ I , J c ~  ~- irecil11e. Ill< l ~ l i 1 g - c l 1 ~ I i i t  CI- p:~!'< ic~i ig-d~siancz cliai.gcs i l l  lhc  I X C  and 11ie IXC' I ~ U S I  pay bo111 

1 0 1 1  P i , , l i \ ~ o i i ~  i i i  iji!. 7 
I54<)'). ': lO .<J  i i . ~ I  A I (  I / /  C ~ o l i ~ p ~ ~ / / / o ~ ~  0 1  c l c ~ ) . . . )  (-nbiai;uc.ni t1i\iL)l-!' L > I I ~ I I I L Y ~ ) .  .%P <//so. .it T&T 

L / ( t i . i i l ( J i - l '  l<iii/iig i1ilii' ',!? 

000126 
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1 Q: IF, AS YOU CONTEND, THE SERVICE UTEX PROVIDES TO ISPs IS 

2 "TELEPHONE EXCHANGE SERVICE" CAN UTEX BE HELD RESPONSIBLE FOR 

3 ACCESS CHARGES UNDER THE ICA? 

4 A: 

5 

6 

Again, no. AT&T did not cite to any of the meet-point provisions set out above. 1 

therefore assume that AT&T is not really claiming that UTEX is somehow liable under some 

bastardized "meet-point" approach. AT&T, instead, asserts that $9 1 .360 and 2.1.1 61  of 

7 Attachment 11 NIA, 9s 1 . I  ,h2 1.463 and 2.1 .I6 '  of Appendix ITR to Attaclment 1 1  NIA and $ 6  

1.3 SWBT will allow CLEC lo use tlie same physical facilities (e.g.. dedicated transport 
access facilities, dedicated transport UNE facilities) to provision trunk groups that carry Local, 
intraLATA and interLATA traffic: provided such combination of traffic is not for the purpose of 
avoiding access charges, and facility charges associated with dedicated transport used to carry 
interLATA and intraLATA traffic originated by or terminated to a customer who is not CLEC 
local exchange service customer. Within 20 business days of establishment of fac 
order, SWBT and CLEC will establish a single two-way trunk group provisioned to carry 
intraLATA (including local) and interLATA traffic where technically feasible. CLEC may have 
administrative control (e.g.. detennination of trunk size) of this combined two-way trunk group to 
the extent that it does not require SWBT to redesign its network configuration. When traffic is not 
segregated according to a traffic t y e  the Parties will provide a percentage of jurisdictional use 
factors or an actual measurement of jurisdictional Iraffic. 

2.1.1 CLEC Originating (CLEC to SWBT): Subject to Section 1.0 above, interLATA toll 
traffic and intraLATA toll traffic may be conibined with local traffic on the same trunk group 
when CLEC routes traffic to either n SWBT access landem which serves as a combined local and 
toll landem or directly to a SWBT end ofiice. When niutually agreed upon traffic data exhange  
]nethods are implernenied as sprcitlcd in Section 5.0 of' this Appendis. direcl lrunk group(s) to 
SWBT end offices will be pro\.isicined 21s I \ \ X - P W ~  and uscd as two-way. R%en there are separate 
SWBT access and local tandems i n  an c . \ chan~e .  a sepal-ate local tiunk group will be provided to 
die local randrni and a sepai-ate i i i t i - i i I ~ . 4 1 ~ . \  t o l l  ~ i - u n k  pi-oup \vi11 he pro\.ided I O  !lie access tandem. 
\A;]ieii there are multiplc S\4.'H'I c ~ ~ ~ i i h i i i ~ t i  locnl a i d  toll tantleins iii ;in Escliaiige Area. separate 
t runk groups will be rstablislie~l ID c ich  landem. such tiunk groups may carry both local. 
~ntral..ATA toll, and inlerLAT..2 toll rratlic ' I  iunk gi-oups to tlie access or local tandcm(s) will be 
pro\~isioned as rwo-way and used as onr-\ \ .a?~ until such timc as i t  becoi-iles ~echnically i'tasible to 
L is?  tuv-\ \ .ay rrunks in S\t!BJ. rnndc~ni~ Lpon C'1EC.s rleclinn. trunks will utilize Signaling 
Svsieni 7 ( S S 7 )  p~-oincol ~ i p i l i i i ~  131 ISIIN l'K1 s iyal ing \vhsn such capabili~ies crist within the 
5\\;13.1 lie1 \ w r k  h.1 u ~ t  i l i -equci ic  h.11 ) s ~ y n ~ l i n ~  \vi11 br ~ ~ t i l i z c d  in cascs nki-ri. SN'137- s\\.itcliing 
pialfol.n1s do  1101 s~ipp01-1 cithzr 

I i  TIIS lnlsrconnsctio~i of ~ l i c  c'1.EC :>lid S\VRl- n~tn 'orks  w w l d  be designed In pi-omote 
j lei\vLii I; efiicieilcy a s  Ions as C L E i  does I I O I  can~bi i iz  11-aJfic 111 oi-dci- I O  avoid payiieiit of access 
c]l:ii-ges !or intraLA1 A and iiiterI.,Al~:A II-Ajlic originated h!. or lcrniiiialcd tci  ii ciis~onier \?I10 is 1101 
3 ('1 .FC local r x c h a n ~ e  ~' i isto~iier 

S\I:BT \ \ , i l l  ~ i l 1 0 1 x ~  C L E C  TO ~1st the same ph~~sIcnl  frlcililies (e.3.: 
ed i c: ;i teci t I-ai spoi-t ~1 ccesc tii c i I I t j e.. I c :II cti t ra n spo1-1 Lj N E l i i  ci I i 1 i rs)  t o  

p~-o\  i si 011 i i'un k gi-0 LIIX t 11 a! car.! I_ ci ca]. in 1 r-a I- .A 1' A mii i 11 I erLA 7.4 I rnAi c. 
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1 7.1-7.2.465 of Attachment 12 Compensation are the applicable terms? and those provisions . 

2 soinehow justify AT&T' attempt to bill UTEX. AT&T is wrong. 

provided such combination of traffic is not for the purpose of avoiding access 
charges, and facility charges associated with dedicated transport used to carry 
interLATA and intraLATA traffic originated by or tenninated to a customer who 
is not CLEC local exchange service customer. By December 3 1, 1997: SWBT and 
CLEC may establish a single two way trunk group provisioned to carry 
intraLATA (including local) and interLATA traffic where technically feasible. 
CLEC may have administrative control (e.g., determination of tmnk size) of this 
combined two way trunk group to the extent that it does not require SWBT to 
redesign its network configuration. Prior to December 3 1, 1997 as referenced 
above? wlien traffic is not segregated according to a traffic type the Parties will 
provide a percentage of jurisdictional use factors or an actual measurement of 
jurisdictional traffic. 

6 3  2.1.1 CLEC Originating (CLEC to SWBT): 
Subject to Section 1.0 above, InterLATA toll traffic and IntraLATA toll 

traffic may be combined with local traffic on the same trunk g o u p  when CLEC 
routes ti-affjc to either a SWBT access tandem which serves as a combined local 
and toll tandem or dir-ectly to a SWBT end office. When inutually agreed upon 
traffic data exchange methods are implemented as specified in Section 5.0 of this 
Appendix, direct trunk group(s) to SWBT end offices will be provisioned as two- 
way a n d  used as two-way. When there are separate SWBT access and local 
tandems i n  an  exchange, a separate local trunk group will be provided to the local 
tandcm and a separate intraLATA toll trunk g o u p  will be pi-ovided to the access 
tandcrn. When there ai-e multiple SWBT coinbilled local and toll tandems in an 
Exclxinge .Area. separaie trunk groups will be established to each tandem. Such 
t r u n k  gmups may can-y bot11 local intraLATA tol l  and intel-LATA toll traffic. 
Trunk y o u p s  to the access (11' local tandem(s) will be pro\-isioncd ;IS t\\;o-\my and 
used ;is one-way until such time as i t  becomcs technically fcasiblc 10 use tu:o-way 
t runk> I I I  SM'J3-I tantirms. Ti-unks will utilize Signaling System 7 (SS7) protocol 
si gii a I 1 11 2 \\;I7 e11 su cli cap ab i 1 i t  i es ex is t within t 11 e S WB T 11 et \vo rk . h i  LI I t i fi-equenc y 
(MF) s iy~al i i ig  \4:ill be utili;/ecl in cases where SWBT s\\~itchIng j~latfoi-ms do not 
Suppi'1-r ss7 
7.0 ]3i!Ii112 . ~ i . r ~ i i j ~ ~ , i j i i , i ~ t ~  foi- Coinr)c.iisatio~i for ' f er i i~ inat io~ i  of 1111r~i l . , ,~~J~; \ .  Local. 
Ti-i~iisil. ; ~ ~ i d  Optional C;illiiiz ..\rea Traffic. 
T i  iic P,ii I I C ~  :igic'c' i t ?  tlic l i l L ' c l S l l J l l l ~  and bI1lirig p r ( ~ c ' ~ i u r ~ s  111 5zcliciii 7. I ~li i i iugl l  7 . i  of 
I]II.< , A ~ : ~ C ~ I I I ) F I I L  I n  2111. ( 1 1  ~ L I I ~ I ~ I ~ ~ I ~ C ~  i i o i  addi-essd 112 tliclsc Ssc~iuns. 0:. v ~ l i m  I ~ C "  I'iir~iss a r t  
ill~abli. io sgi.c'i- LI~OII n I ? I S ~ S ~ I ~ Z I I ~ ~ I ~ I  and hll ing mrlliod. ilic Pal-tiss \A 111 I . ~ I O I - I  th< I'ercenlage 

I (1'1 I') 1 : )  i.:iCI1 oriw r n 1 -  11r p t ~ q x ~ s ~ s  of 1nc3.~rc'iiic'iii  ~ I I L !  liiIlii?g irir-  ILr1c;ll Trafjic as 

1 1  ijli. < I I I ~ I I  ~ > I ~ ' L C < \  ;I\\nc.l:iieci \\ 1111 I I K  PI i.' nieihod I ~ c c i o i i i ~ ~  p i t j I? IL , i i i ; t1 i< .   he Parties 

, -  

.lr!'lll<yl Il i  \ i i l i , l t l  1 2 .  5\\ 131 : l i l t !  C l . F C '  \ \ i l l  \\.<Irk IC'gelIlc'l- 1 0  d ~ l c l ~ l l i l l ~ L ~  Ill<. ~ i p p l - o p l ~ l 8 l ~  PLU 
: i ~ ~ i t i , ~ i j  

\ \ i i l  LIS,. I I - , ~  i i l s p u ~ ~ .  ~ C S O ~ L I I I O ; ;  ~ n s r h o d  sit OLII 111 ' ; c c 1 1 ~ ~  4.4.2 of thi. ~;~:ic1:11 -1 e m i s  and 
î  I I (of I h IS ..I ~ I K  i ini' ii i 
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Q: 

1.3 TO ARGUE ACCESS APPLIES IS WRONG. 

A: 1.3, for example, cannot apply to this 

case since UTEX is not using "dedicated transport access facilities'' or "dedicated transport UNE 

facilities" for interconnection and UTEX did not implement that optional architecture. I have 

also already explained that all of our ESP ]GI-POP customers, ,receive telephone exchange 

service, so the traffic in issue IS onginated by UTEX telephone exchange service customers.G7 

PLEASE EXPLAIN WHY YOU SAY AT&T'S USE OF ATTACHMENT 11 N U  9 

As I already indicated above. Attachment 1 1  NIA 

Therefore, the qualifying criterion for accepted use in the second,part of the sentence in 6 1.3 is 

7.2 Other than for traffic descnbed i n  Section 6 above, each Party will deliver monthly 
settlement statements for terminating the other Party's traffic based on a iiiutually agreed 
schedule as follows: 

7.2.1 On a monthly basis, each Party will record its originating niinutes of use including 
identification of the originating and terminating NXX for al l  intercompany calls. 
7 2 . 2  Each Party will transmir the summarized originating minutes of use fiom Section 7.2.1 
above to the transiting and:or terminating Party for subsequent monthly intercompany settlenient 
billing. 
7.2.3 Bills rendered by either Part!; u i l l  be p a i d  within 30 days of receipt subject to subsequent 
audit verification. 
7.2.1 Detailed technical descriprions ; I n d  irc'quirei~icn~s for the recording. I-ecoi-d eschangc and 
hilliny or  rrafic ai-e included i n  ihr Tcc1iiiIc;il I l s h i h ~ ~  Sr~tlement Procrdui-es (TESP). a copy of 
\\,!iicli has been provided I O  CLEC' h y  S N B  I 
I ain actually being cIi;tritahlt~ to AT&?'. In fact, ATSrT did not cite to all of these 

p l -ov~~io i i s .  and mIs-cited andioi- iiiisqucttcl.d others. Nonetheless, the above cl uotecl provisions are 
tlje c~nes that pertain to routing " inte1-LX7'~~ ti-afllc" over  hat AT&T calls "local" trunks and i n  
one  \+:a? or ariothei- 3re relied on by .1T&iT. Sti-:ingely. ATgiT alsc cites In Attnclment 12. 5 6.1 
j o l -  sup1xii-t. e\;en though that prn\.ision (set out belo\\;) does pei-t:rin IO meet ]mint billiiig for 
jc:.jntly ] ~ o \ ~ i d e d  access service to ISC's. This is cleai- fi-om its placement in Attnchment 13: 

Mi 

I )  ( 1  C'c;iiiprnsation fo r  (~ ) r ig ina i ion  ; i n d  I ri-inina~ion of' Su.~tched Accehs S r r ~ i c c .  ' I~raIlic IO or 
<10111 3 i i  Intcieuchaiige Cni-riel (IXC) ( Mcct-J'oint Bil111ig (A,JPB) .41-!-a1ipenle11ts'). 

6.1 FCX i l i t  e rL.4 T.4 Ira 1.1; c ;i 11 d i 11 I rii 1- .A T.4 t ra f'fi i . c o inpensa I 1 on I O  r term i 11 a t I on ai' 
!iitzl-conipaiiy rrafiic will be ;I[ acccs.: raics ;I' .;et f'orih i l l  each Pan>-'r  OUT applicabls intersrate 01- 

i;mfft;. \VIirii ~ i ic l i  ii':i f tic 1, L.C 111 ;ii iicd i n  Cjpt~ol~a I C'oI I inp .-Ii-cas. coi11pcnsntioii 
X I I - . ; U ~ I I I  I O  Sect1~31i i ' 1  ;>hn\? 

11- tlic custonici- I S  not a --tcI,-plioiic i.xcliaiigc scci-\:icc" custoii~ci-. thcn i t  m u s ~  be an 
- .c.yc] ia~~gr ~ICCCSS-. C U S ~ O I I ~ C I - .  E~c11~11ige LICC i s lid 01-es sed i 111 117 eti i ;1 t el y ab o\;c. 

ljtlll 125, 
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2 reasons as well. 

clearly met. Hence, there are not any access charges to be "avoided." There is another set of 
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Q: WHAT IS THE OTHER SET OF REASONS? 

A: AT&T coinpletely forgets the o n g n  of these provisions, which were prescribed in the 

original SWBT/AT&T ICA flowing from the first Mega-Arb (Docket 16226): these terms were 

designed to allow AT&T to use the same facilities and arrangements (which could be "local" 

interconnection trunks or access facilities) to support both its IXC telephone toll operations and 

its LEC exchange access and telephone exchange operations. Where - as here - UTEX is not 

providing telephone toll service to any party, but is instead solely fulfilling its LEC role of 

providing telephone exchange service or exchange access service to third party customers, there 

is no justification for access charge liability to AT&T under these tenns. The litigation history 

and the PUC's Mega-Arbitration orders demonstrates that the provisions cited by AT&T cannot 

be stretched to support ,4T&T' theory of liability. 

As a result of the inergei. between the old AT&T Southwest 3nd the then-SWBT, both of 

:he pai-ties that litigated these provisions in  1996 and 1997 are now one entity. One has to 

.\i oiider \\~liy AT&T does not  even mention the arbItrntion that gave 1-ise to these teiins. The 

J ~ \ V C I -  Is simple. i f  you re\ ie\\. the issues presented to the ComiiiissIoii and  Iiow they were 

r-esol\wl when this language \\:as im~iosetl. i t  becomes ci->%~l dear  that ATSr7' is using selective 

\ \  c>l-its 011 ;in jsolatcd bx i s  ~ i n d  out  i7f context. The cnniplctc scctIons that  contain tliosc w~l-ds 

< E I ~  :hi. lC.4 :IS ;I \\,I~i)le !;ic.lti the con\;ei-sc o f the  resuli ..?\TbT secks. 

. .  

The A I ~ I ~ I . ~ ~ O I ~ S  \1.111 I - c G ~ I I  t ha t  U T E S  adopted tlir \\.'alle~- CI-eek IC'A.  x i c l  that the Waller 

C 1 ~ e k  IC',\ preclaies rhc O I . I ~ ~ I - I : I I  J 2 A .  In fact. the \Vnllc.r Creek 1C.A \\.as I>ased in \TI-? large pail 

( ' i i  I ~ C  oiigina! ; i i - I i i t i - ~ ~ t c +  ; ! ~ I ~ C ~ ~ I ~ I C I I I  hci\\ ~'(511 S\\'Bl- i ~ ~ i c i .  ; : - i C C T  C'i~iiiiiiuiiica~io~is ~ i .  the 
. .  
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Southwest that was approved in 1997, in the first Mega-Arbitration (Dockets 161 89, et d). See, 

Southwestern Bell Telephone Co. 17. Waller Creek Commtinications, 1 F.3d 8 12 (5th Cir., 2000). 

With the exception of the references to ISDN interco~mection which were added in the Waller 

Creek arbitration, the provisions in Attachment 1 1  and its appendices all source back to the 

origmal 1997 arbitrated AT&T agreement. The same is true for Attachment 12 Compensation 5 

6.1. 
4 4 1 ,  

I have reviewed the relevant pleadings (briefs and DPL) by the then-SWBT and the then- 

AT&T-Southwest in the original Mega-Arbitration, Phase 11.6s 1 also reviewed the portion of 

ATLQT-Southwest's prefiled testimony on the issues and the parts of the Award that prescribed 

the terms in issue. Extensive quotation from them is unnecessary. One immediately sees that the 

language AT&T selectively reads was crafted to deal with a different situation and that when the 

situation at hand is applied to the ICA AT&T is simply wrong. 

Q: 

A: AT&T-Southwest and SWBT were litigating three related issues, and those issues 

permeate virtually every word 111 the sections now misused by AT8iT. First, AT&T-Southwest 

and SWBT were fighting oi'ei- the UBE-Platform and one of the sub-issues in  that argument 

i?Wa i 17 ed to t lie f:ic i 1 i t 1 es co SI and i 11 t er-cai-1-1 el- con1 pen s:i t ion ru 1 t~ that appl i ed when a UN E-P 

canjer supplied telephone toll senice to 311 end user o \ ~ r  the 1JkE P I a t f ~ m n . ~ ~  Second, AT&T- 

WHY DO YOU SAY THAT? 
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Southwest desired to subscribe to 4 251(c)(3) UNEs and use them for 4 251(c)(2) 

interconnection as well as other th jng~.~ '  Third, ATGrT-Southwest was an IXC attempting to 

enter the local market, and it wanted to be able to use the same facilities to support both "local" 

service and telephone toll services. Indeed, AT&T-Southwest wanted to use existing FGD access 

arrangements and dedicated transport it was obtaining from access tariffs to support its new local 

customers' traffic, and it  sought a downward ratchet to access charges in proportion to all non- 

access traffic (e.g., traffic that originated from or terminated to an AT&T-Southwest telephone 

exchange service customer). AT&T argued, and the Commission ruled - over SWBT's objection 

- that AT&T-Southwest did not have to pay SWBT's switched access charges for interLATA 

telephone toll traffic that originated from or temiinated to an AT&T-Southwest local customer. 

Further. the Con~mIssion ruled - again. over SWBT's objection - that ATgLT-Southwest was 

required to pay access rates for dedicated facilities used to interconnect AT&T-Southwest and 

SWBT only to the extent those facilities carried traffic that was not either originated from or 

teiminated to an ATSrT-Southwest local customer." 
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1 Q: DOES UTEX USE THE UNE-PLATFORM? 
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A: No. We do not have a single ATSrT-provided UNE switch port, much less one provided 

in combination with other elenients. We do not have a commercial "Local Wholesale Complete" 

"coimnercial" arrangement. 

Q: DOES UTEX USE ANY 5 251(c)(3) DEDICATED TRANSPORT UNEs OR 

SPECIAL ACCESS DEDICATED TR.INSPORT,~~.  FOR 5 251(~)(2) 

INTERCONNECTION? 

A: Again: no. 

Q: DOES UTEX PROVIDE TELEPHONE TOLL OR INTERLATA SWITCHED 

TELECOMMUNICATIONS SERVICES? 

A :  Again, 110. 

Q: SO DO THE DISPUTED ISSUES THAT GAVE RISE TO THE LANGUAGE 

CITED BY AT&T APPLY IN THE WAY SUGGESTED BY AT&T WHEN APPLIED TO 

THE CONTEXT OF THIS CASE? 

A :  No. The context is entirely different. But to the extent the cited language does apply, it 

n o t  only fails to inipose an!. s\\.itchc'ti access obliption hut instead expressly provides that there 

15 no such obligation once the phys~c;lI Int~'~-c~innsclion ~ l l J ~ ~ l l ~ ~ l l 7 ~ l l t  t h i I t  \\~c use and  the nature of 

the si.i-\.ice \{;e ~ Y O V I ~ ~  a1-e p ~ 1 t  111 COII ICYI  \\!It11 the IaIlgLliige. 

Q :  IS 1'l-lERE 1.EJ.  .4YOrJ13El< REASON 1'13E I ~ A ~ G U A G I ,  DOES NOT APPLY OR 

J?E,-iCH .I"E RESUL'I' i iD\~'OC:\I'ED B\' ATSL'I'? 

,A: J'cs. ,Ai~otIie~- contrsred Issuc I I I  the ~ ~ ~ ~ a - ~ ~ ~ - ~ ~ i t i . ~ t i ~ ~ i l  \\:is tlic cstcnt to \~hicli separate 

rl-~iliks h ~ i d  to be sstal~lislieii 10 ditf.crent kinds of' S\?;BT t r l n t i m ~ .  S\IiBT \vanred ATLErT- 

.. . 
S O L I ~ ] I \ \ . ~ S I  I O  esiabiish I I - L I I ~ L S  10  i.\; i . l- \ .  . . I o c ; I I .  . . i ~ ~ i i . ~ l I - . ~ ~ J - . ~ . .  L1ilcl ";~cc 
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segregate traffic between -‘local,” --mtraLATA toll-‘ and 3nterLATA toll.” In 1996 the parties 

partially resolved this dispute by stipulation when SWBT conceded that AT&T-Southwest could 

use the same facilities for both “local” and AT&T-Southwest’s ‘htraLATA” traffic. In the 

second phase of the case the parties arbitrated the open issue of whether AT&T-Southwest could 

also use the same facilities to cany AT&T-Southwest local customers’ “interLATA toll” traffic. 

AT&T-Southwest made it clear it was only asking to pap cost-based prices (rather than switched 

or special access) for traffic originated by or terminated to an AT&T local customer and it would 
. I  I 

still pay pro-rated switched and special access rates when it was acting only as an IXC (and not 

performing an LEC function). The Commission adopted ATBrT-Southwest‘s position, but 

inserted the clarifying phrase “provided such combination of traffic is not for the purpose of 

avoiding access charges, and facilit)) charges associated with dedicated transport used to carry 

interLATA and intraLATA traffic originated by or terminated to a customer who is not CLEC 

local exchange service cu~torner.:~’~ 

The largest irony is that UTEX chose to impleinent the architecture SWBT tried to 

convince the Coinmission should be nnposcd. but which the Commission decidcd not to impose. 

.A TSiT is twisting all ineaning out of thesc terms and their liistory. Aiid then i t  \vrongly tries to 

appl). this cnntoitecl interpretation to a dii’iei-ent architecture - the one i t  t r i ed  to make people use 

117 1096 
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1 A: 

2 on interconnection: 

AT&T-Southwest expressly mentioned VoIP - in 1997 - as justification for its position 
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4 
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6 
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The telecommunications industry is experiencing a collapsing of all sorts of borders and 

categories: customers are now making long distance calls over the Internet; in the near future flat 

rates may be charged for all calls, regardless of arcane "LATA" boundaries. Any continued 

retention of these boundaries works to SWBT's favor; the reality ,is that the elimination of these 

boundaries creates more opportunities for effective network design and creative solutions.73 
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The PUC adopted AT&T-Southwest-s position and language, and i t  had notice that this 

language would be applied and interpreted even with regard to VOW. And, of course, this whole 

case involves -'calls over the Internet" and UTEX's creative solutions for this traffic, using an 

efficient network design. The language and history of the parts of the ICA cited by AT&T 

simply do not support AT&T' tortured reading ofthem. They lead to the exact opposite result. 

Q: IS UTEX's TRAFFIC "INTERLATA"? 

i\ : If you focus on the end-points of these enhancediinfoimation service communications, 

then yes. That is why the FCC has held that 311 ESP traflic is jurisdictionally inter-state. That is 

how the FCC assei-ted the esclusi\fe ;iowe~- t o  prescribe and maintain the ESP Exemption and the 

Inter-can-jer compensation 1-egime \vIien I \ Y O  LECs handle ESP traffic. But the service provided 

by U T I 3  is not ..interLPITA."'" '1-0 take LEC: cschange acccss as an example, when a n  

I 
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interLATA telephone toll call terminates over the LEC's exchange facilities, the LEC is not 

providing an interLATA service. The LEC is providing an intrastate or interstate exchange 

access service that allows interLATA communications to reach their destination. There are 

interstate and interstate telephone exchange services too. UTEX's IGI-POP is a jurisdictionally 

interstate telephone exchange service. But it is not an "interLATA" service. UTEX is not 

providing an '-interLATA" service when it comes to the traffic in issue. 

Q: N7HAT IS IT THAT ENSURES THAT IGI-POP IS NOT AN INTERLATA 

SERVICE? 

A:  IGI-POP is configured like AT&T' TIPToP service in this one respect. AT&T, of course, 

could not provide interLATA services when TIPToP was rolled out. If IGI-POP is deemed part 

of. an interLATA service, then TIPToP is also an interLATA service, and ATgLT the RBOC 

ILEC was violating the Communications Act and FCC iules. 

Q: PLEASE FURTHER EXPLAIN. 

,4 The traffic 111 issue is originated by UTEX ISP ]GI-POP customers that have a point of 

presence i n  the LATA.  Each ]GI-POP customer must establish a presence in  the LATA where it 

\ i . i l l  rri-iginate ti-a?'fic a n d  deli\,ei- i t  to UTEX. which is pi-c~vidiiig PSTN connectivity and where 

necessai-!- Iit~iids 11-afiic nl'l' to .AT&T thr- temiination 10 thc called party. J u s t  like with TIPTOP, 

the curtomer IS 1-i.sponsi1~le for all transport to and nut  of thc LATA \\;licl-e tlie service is 

pi-n~~itled. ,411 calls t o  the g;itc\+ ay oi-iginars in that  L A T A  and 20 to tiic gntz\\,ay foi. hand-off to 

t j ~ c  custo~ne~-.  OI- tlx cus to~ :~c~-  YCCUIYS 3 means to get 10 the gatewa!. a n d  hancl off traffic 

aJciressei1 to 31: ~ ' i ~ ~ i - l ~ ~ i i ~ t  11: the i.i\?'n ii~hei-e the gate\4.3!' is loznted. For pu~posees of tlie ICA 

the traff7c 117 i s s ~ i e  I:, o i - i~ i i i ;~r~I  171 ;in ESP ~ustomeI in 3 1 A I - A  a n d  tci-imJ~i:itcs IC) 3 PSTN user in 
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I 

the same LATA. UTEX is not providing any switched interLATA service, since UTEX does not 

provide circuit switching sewices between LATAs as part of IGI-POP. 

Q: DOES THE ESP EXE,MPTION APPLY? 

Because of the "ESP Exemption" ISPs obtain "telephone exchange service" and are not 

required to procure PSTN connectivity out of exchange access  tariff^.'^ A call is "exchange 

access" if offered "for the purpose of the origination or terminatiOn of telephone toll services.'' 

47 U.S.C. 4 153( 16). Telephone toll is a telecoinniunications service, however, and ISPs are not 

acting in a carrier capacity and they provide information service rather than telecommunications 

service, which only carriers can provide. Despite the present lack of a specific holding that ISPs 

purchase telephone exchange service, i t  is clear that they do; the only alternative is "exchange 

access service" and that option does not apply on its face. 

IGI-POP is an approved. effective tariff, designed specificaIIy to support wholesale 

service to enhanced/infoimation service providers that in tui-n provide VolP services. UTEX's 

customer is the JSP. The ISP must ce i t i f~~ to UTEX that i t  is a caniei- and entitled to the 

benefits of the FCC's "ESP Exemption"'" fiom access charges. 
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UTEX is providing telephone exchange service to its ESP customers. ISPs are not 

camers: they are end users. Since these end users are not providing telephone toll service then 

the LEC service UTEX provides to them is not exchange access service. Hence, under the PUC's 

decisions and holdings and the language it.prescribed in the original AT&T-Southwest/SWBT 

arbitration, exchange access charges do not apply to the ISP traffic exchanged between UTEX 

and AT&T. 

Q: DOES UTES PROVIDE "TELEPHONE TOLL" TRAFFIC IN THE SAME WAY 

AT&T SOUTHWEST WAS ATTEMPTING TO OPERATE DURING THE FIRST 

MEGA-ARBITRATION? 

A:  UTEX does not provide circuit-switched telephone toll service. The traffic in issue is not 

related to "telephone toll" services provided by UTEX; instead: UTEX is fulfilling an LEC - 

].ather than an IXC - function. Under 5 153(145) of the Co~iimunicatioiis Act, "the term 

'telephone toll service' means telephone service between stations in  different exchange areas for 

\ i~]~icli  there is made a separate charge not iiicluded i n  contracts with subscribers for exchange 

sei-vice." LJTES is not a n  1XC and does not provide any long distance sei-vices, nor does i t  

subscribe to :in\: access s e r ~ i c c  of a n y  ILEC:. in tenns of the Feature GI-oup D or Feature Group 

B t h a i  1s ncccssai-> to support . . I  A- ' .  01' b.dial ai-ound" toll. UTE>;  does not assess any "separate 

chni-gr'- io its custoinei~s otlic-r than the charges associated \\#it11 IGI-POI' eschange service. Id. 

L ,  I 
. .-,. IS 1101 ~ I - O \ I ~ I I I ~  tc'leplioiic' t(1ll s e r \ ~ c e  - ivhetlier "intr~11_.4T,:4" 01- "intei-LATA." 
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The services provided by UTEX's ISP custorners is also not "telephone toll." Hence, 

UTEX cannot be held responsible for access charges to AT&T based on what it is that UTEX 

3 

4 Q: 

provides or what it is that U T E 3  customers' provide. 

HOW MUCH OF UTEX's TRAFFIC FALLS WITHIN THE COVERAGE OF 

5 ATTACHMENT 12 55 1.2 AND 1.4.1? 

6 A: 

7 o r f iomanESP.  

All of it. 100%. The elltiretp of our traffic is the result of IGJ-POP. All of our traffic is to 
. * I .  

8 Q: AT&T' HAS BILLED BOTH INTRASTATE ACCESS CHARGES AND 

9 INTERSTATE ACCESS CHARGES. IF ONE ASSUMES THAT ACCESS CHARGES 

10 APPLY, ARE INTRASTATE ACCESS CHARGES THE PROPER CHARGES TO 

1 1  APPLY FOR ANY OF THIS TRAFFIC? 

12 A I have already addressed this issue. While UTEX's seivice is conipletely teleplione 

13 exchange service (and is not "interLATA'-) it is also jurisdictionally interstate. We do not liave 

14 any junsdictionally intrastate traffic. If the Coiniiiission decides to eliminate the ESP Exemption, 

15 obenule the FCC, and ignore the plain nieaning of 5 1.2 and I .4. I with tlie I-esult that UTEX is 

16 w~-ongIy detennined to be somehou icspoiisible for access charges. then any such access chal-ges 

1 7  must coiiie fi-om interstate rates. 
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A: AT&T' "no CPN" and '3nterLATA access'' bills to UTEX are premised entirely on 

terminating records. AT&T admitted without qualification in its response to UTEX's Request for 

Admission No. 1-1 that this was true. The contract, however, expressly requires use of 
! 

originating records. Attachment 12 $ 8  7.0-7.5. AT&T' invoices cannot form the basis for any 

1 iabili ty. 

Attachment 12, $ 9  7.0 - 7.5 provide: 

7.0 Billino, Arrario,enients for Compensation for Termination of 
IntraLATA, Local, Transit, and Optional Calling Area Traffic. 

7.1 The Paitjes agree to the measuring and billing procedures in Section 7.1 
through 7.5 of this Attachment. In any circumstance not addressed in those 
Sections, or where the Parties are unable to agree upon a measurement and billing 
method, the Parties will report the Percentage Local Usage (PLU) to each other 
for the purposes _ _  of measureinent and billing for Local Traffic as defined in 
Section 1.2. ' ' SWBT and CLEC will work together to detennine the appropriate 
PLU method. I f  the audit process associated with the PLU mcthod becomes 
problematic, the Parties will use the dispute resolution method set out in Section 
9.4.2 of the General T a m s  and Conditions of this Agreement. 

7.2 Other than for traffic described in Section 6 above,7s each Party 
uti 11 del iver inont 111 y settlement stat em en ts for t erninat iiig the other 
Party's traffic based on a mutually agreed schedule as follows: 


